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The legal insights discussed in this presentation include a general summary of recent legal developments. The presentation is provided for general information only, and is not intended to be, and 
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presentation may be considered advertising material.

The Legal Landscape
ATAC Annual Meeting 2026
Tue Jan 20, 2026, 8:00 AM - 5:00 PM PST
Marriott Long Beach Airport 
4700 Airport Plaza Drive Long Beach, CA 90815

Rich Collins

Healthcare Litigation Partner

Arnall Golden Gregory LLP | Washington, D.C.



2© 2025 Arnall Golden Gregory LLP. All rights reserved.

Introduction: Framing the Issue

The SUD, Opioid, and 
MH Crises

• 110,000+ U.S. overdose 
deaths in 2022

• Rising anxiety and 
concern about Fentanyl 
and other synthetics

• COVID isolation, social 
media algorithms, and 
world events

• Access to treatment and 
meaningful coverage are 
essential

Systemic Insurer 
Practices

• Ghost networks, 
restrictive criteria, prior 
authorizations

• AI-driven denials, cost-
containment, 
recoupment

• Profits prioritized over 
patient care

Patient & Provider 
Perspective

• Patients: Limited 
access, wrongful 
denials, relapse risk

• Providers: Unfair pay, 
red tape, audits, 
financial strain

Litigation as a Tool

• Precision, advocacy, 
and persistence are key

• Engage regulators, 
officials, nonprofits, and 
media

• Insurers have deep 
resources — counsel 
must be prepared
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Trilogy of Governing Federal Laws

Employee Retirement 

Income Security Act 

(ERISA, 1974)

• Majority of private health plans

• Key provisions: § 502(a)(1)(B), 

§ 502(a)(3), § 502(c)(1)

• Standard of review: De novo vs. 

abuse of discretion

• Issues: Administrative record, 

financial conflicts, procedural 

irregularities, anti-assignment, 

exhaustion, preemption

1 2 3

Mental Health Parity and 

Addiction Equity Act 

(MHPAEA, 2008)

• Prohibits discrimination between 

MH/SUD and medical coverage

• Quantitative limits (“QTLs”): 

Visits, copays

• Non-quantitative limits 

(“NQTLs”): Utilization review, 

medical necessity

Affordable Care Act 

(ACA, 2010)

• Parity compliance required in 

all qualified health plans

• Essential Health Benefits 

(EHBs) include MH, SUD, and 

lab services
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State Law Claims

• Breach of Contract (Written and Oral

• Primarily but not exclusively asserted for breach of non-ERISA health plans

• Prior authorization and verification of benefits calls with insurer may create a contract.

• Promissory Estoppel (Implied Contract)

• A provider who admits a patient in reliance on an insurer’s statements regarding payment

• Quantum Meruit (Equity)

• The services provided were beneficial to the insurer (i.e., its plan member received covered services)

• The services should be reimbursed at a reasonable and customary rate

• Unfair Competition Laws

• Injunctive relief to discontinue institutional practices

• Consumer Protection Statutes

• Potential for attorney fees
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DOL Says Mental Health Parity Law 

Compliance Still Lacking

• DOL, Treasury, and HHS report widespread ongoing noncompliance with the Mental 
Health Parity and Addiction Equity Act (“MHPAEA”)

• Primary issue: health plans cannot adequately demonstrate parity, particularly for 
nonquantitative treatment limits (“NQTLs”)

• Enforcement since 2021 has produced results: 
• Prohibited limitations removed for 7.6 million participants
• Affecting 72,000+ health plans

• Agencies signal continued scrutiny and heightened expectations, not a pause in 
enforcement

Key takeaway: Parity enforcement has matured from theory to practice—and regulators are 
not satisfied with paper compliance.
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Core Compliance Failures

• Deficient NQTL analyses 
• General justifications (industry practice, provider shortages)
• Lack of comparable processes, standards, or evidentiary support

• Access and network disparities 
• Fewer mental health providers than medical/surgical providers
• Outdated or inaccurate mental health directories

• Unequal reimbursement and exclusions 
• Lower payment rates for mental health services
• Exclusion of key mental health or substance use disorder treatments

Regulatory message: Unsupported rationales and legacy practices do not satisfy 
MHPAEA.
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Enforcement & What’s Next

Increasing Scrutiny Despite Limited Resources

• Recent EBSA activity (Aug. 2022–July 2023): 
• Requests, insufficiency letters, and initial violation determinations
• Most issues corrected only after regulator intervention

• September 2024 final rule 
• Raises the bar for comparative analyses
• Shifts focus toward data and real-world outcomes

• Enforcement risk remains high, even as EBSA warns: 
• One investigator per ~13,900 plans
• Parity enforcement funding officially expired Sept. 30, 2025

Bottom line: Expect more prescriptive standards, continued investigations, and 
growing litigation risk — especially around NQTLs and network adequacy.
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MultiPlan MDL

MultiPlan’s sole function is to pay 

providers less than what they’re owed

MultiPlan’s revenue is based on the 
difference between a provider’s billed 
amount and the insurer's payment amount
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MultiPlan Implement its Price-Fixing 

Scheme?

MultiPlan has agreements 

to reprice the out-of-

network claims of the 15 

largest commercial health 

insurance companies in 

the United States.

MultiPlan reprices 81.5% 

of out-of-network claims 

submitted in the United 

States through its 

proprietary pricing 

algorithms.

MultiPlan generates 

approximately $19 billion 

in underpayments 

(compared to billed 

charges) for out-of-

network claims on an 

annual basis.

10 of

Top 10

Payer

Customers
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The Consequences of
MultiPlan’s Price-Fixing Practices

The anticompetitive results of MultiPlan Pricing:

• MultiPlan and insurers receive a windfall of 

billions in annual profits

• Healthcare providers are forced to accept 

reimbursement rates that equal pennies on the 

dollar of actual costs incurred

• Healthcare plan administrative fees skyrocket 

and health insurers simply increase premiums

In sum: healthcare providers receive less, patients pay more, and MultiPlan and the 

health insurers take home billions in “administration fees”
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DOJ Statement of Interest

• This past March, the DOJ Antitrust Division filed 

a Statement of Interest in support of the 

providers:

• Using a pricing algorithm to set benchmark 

pricing may violate the Sherman Act

• Exchanging competitively sensitive 

information through an intermediary like 

MultiPlan may violate the Sherman Act

• DOJ Antitrust Division has only filed a 

Statement of Interest an average of 7 times per 

year for the last 5 years
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Order Denying Motion to Dismiss

• In June, the Court denied MultiPlan and the health insurers’ motion to 

dismiss

• Defendants tried to argue that there was no fixable price for out-of-network 

services; that the dispute is over insurance plan benefits, not provider 

reimbursements

• Judge Kennelly: “the defendants’ argument amounts to sleight of hand;” 

plaintiffs adequately alleged a fixable price and a functioning competitive 

market

• MultiPlan’s rate-setting tools and negotiation framework support the existence of 

a “hub-and-spoke conspiracy” to depress reimbursement rates for out-of-

network healthcare services through
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Why It’s Important to Join the MDL

• Courts need to realize the number of providers 

impacted.

• Becoming a Direct-Action Plaintiff (DAP) 

consolidates similar claims, creating a united front 

against powerful defendants.

• There is no certainty that this will be a class action.

• The MDL allows providers to negotiate settlements 

based on their unique financial harm, leading to 

potentially higher payouts.

• The MDL will influence future regulations and 

reforms to prevent price-fixing abuses.
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Case Study: TML Recovery v. Cigna

• Eight OON SUD providers sued for underpayment (<20% billed)

• Discovery revealed financial conflict of interest: Cigna kept ~30% of delta, MultiPlan 7-10%

• Court compelled fee data and C-suite emails

• Documents unsealed in public interest

• New York Times exposé: 
“Insurers Reap Hidden Fees by Slashing Payments — You May Get the Bill”

• DOJ, DOL, and Congress launched investigations

Lesson: 
Transparency + Media + Regulators = Leverage
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How It Works . . .
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• “Insurers Reap Hidden Fees by 
Slashing Payments. You May Get the 
Bill”

• “Health Insurers’ Lucrative, Little-
Known Alliance: 5 Takeways”

• “In Battle Over Health Care Costs, 
Private Equity Plays Both Sides”

• “Collusion in Health Care Pricing? 
Regulators Are Asked to Investigate”

The New York Times
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When Al Denies, Insurance Bad Faith 

Claims May Follow

AI in Insurance Claims: Emerging Legal Risk

• Insurers increasingly use AI to improve claims efficiency

• Recent court decisions show AI-driven denials can trigger bad faith and contract 
claims

• Key risk is not AI itself — but lack of disclosure, oversight, and alignment with 
policyholder expectations

• Courts are willing to examine: 

• Marketing and plan documents

• Promises about clinician involvement

• Whether AI replaced individualized judgment

Key takeaway: AI may accelerate claims handling — but also litigation exposure.
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Litigation Developments

Courts Allow AI-Related Claims to Proceed

• Estate of Lokken v. UnitedHealth Group (D. Minn.)
• Claims allowed for breach of contract and good faith
• Focused on alleged failure to disclose AI use in claims review

• Estate of Barrows v. Humana (W.D. Ky.)
• Unjust enrichment claim allowed to proceed
• Court emphasized nondisclosure — not coverage correctness

• Key Judicial Holding
• The issue is not whether AI use is permitted, but whether undisclosed AI 

decision-making violates contractual and equitable duties.

Implication: Preemption defenses may not shield insurers from AI-based bad faith 
claims.
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What This Means for Healthcare Providers

• Increased Denials Risk

• AI-driven claim determinations may accelerate denials

• Providers may face higher volumes of formulaic or opaque medical necessity denials

• Leverage for Appeals & Litigation

• Claims were denied without reasonable investigation

• Decisions did not reflect clinical judgment

• Documentation & Advocacy Opportunities

• Disclosure of AI tools used in utilization review

• Identification of human decision-makers involved

• Anticipate AI-based denials and build appeal strategies around transparency, clinical 

judgment, and good-faith review obligations
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EviCore and the Prior Authorization 

Ecosystem

• EviCore reviews prior authorization requests for ~100 million insured patients

• Owned by Cigna; contracts with major national and regional insurers

• Operates at the intersection of: 
• Utilization management
• Cost containment
• Clinical decision-making

• Marketed to insurers as delivering significant cost savings (often cited as 3-to-1 
ROI)

Key theme: Coverage decisions are frequently outsourced — away from treating 
physicians and patients.
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Algorithms, Incentives, and Guidelines

• “The Dial”

• Proprietary algorithm determines which requests get manual review

• Adjustable thresholds can increase review volume — and denials

• Financial Incentives 

• Some contracts reward EviCore for reducing medical spend

• Risk-based models allow EviCore to keep or share “savings”

• Medical Guidelines

• Criticized as outdated, rigid, or misaligned with specialty standards

• Academic studies and audits found deficiencies in some programs

Core concern: Cost incentives may influence how “medical necessity” is evaluated.
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Consequences for Patients, Providers, 

and Oversight

• For Patients 
• Delays or denials of diagnostic tests and treatment
• Potential for worsened outcomes when care is postponed

• For Providers 
• Administrative burden and appeal fatigue
• “Sentinel effect” discouraging legitimate requests

• For Policymakers & Litigators 
• Limited regulatory enforcement to date
• Heightened scrutiny of AI-assisted utilization management
• Growing focus on transparency, bias, and contractual incentives

Bottom line: EviCore’s model highlights how delegated utilization review and 
algorithmic triage can quietly reshape access to care—with limited public visibility 
or accountability.
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Case Study: 

Ryan S. v. UnitedHealthcare

• ERISA fiduciary class action over AI-driven ALERT denial system and per diem parity 

violations

• Twice dismissed with prejudice, twice reversed on appeal

• Ninth Circuit (98 F.4th 965) upheld parity & fiduciary claims

• Court ordered public filing of United’s ALERT and per-diem guidelines

• Class certification briefing set for 2026; trial in 2027

Lesson: 

Persistence builds precedence and transparency
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United’s ALERT Guidelines United’s Facility Per Diem Guidelines

Guidelines
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Case Study: Collins v. Anthem

Class Action Settlement – Anthem Residential Treatment Denials

Lawsuit challenged Anthem’s denial of residential mental health and SUD treatment

Alleged violations: 

ERISA fiduciary duties

Mental Health Parity and Addiction Equity Act

Focused on system-wide medical necessity criteria, not individual claim errors

Certified class covering denials from 2017–2025

Key takeaway: Courts are closely examining behavioral health coverage standards under 
parity law.
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Settlement Terms at a Glance

$12.875 Million Class-Wide Resolution

•Up to 70–75% reimbursement for members who paid out-of-pocket after RTC 
denials

•$100 minimum payment to all remaining class members

•Streamlined claims process—no re-litigation of medical necessity

•Minimal opposition: 

• <0.2% opt-out rate

• Single objection

Why it matters: This is an exceptional recovery in an ERISA parity case.
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Practical Implications

What Healthcare Providers Should Take Away

• Utilization management guidelines matter 

• Courts will compare behavioral health criteria to medical/surgical standards

• Document parity violations 

• Systemic guideline challenges can drive class-wide relief

• Growing enforcement risk 

• Settlements like this reinforce national scrutiny of behavioral health denials

• Financial and operational signal 

• Payers face real exposure where RTC access is restricted by rigid criteria

Bottom line: Residential treatment parity enforcement is no longer theoretical—it carries 
significant financial consequences.
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Case Study: Wit v. UBH

Where the Case Stands

• Wit v. United Behavioral Health: Post-Mandate Status

• Ninth Circuit eliminated all denial-of-benefits claims

• District court authority limited to systemic fiduciary misconduct

• December 5, 2025, Permanent Injunction
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Fiduciary Duties & Injunctive Relief

What UBH Is Legally Prohibited From Doing

•  Surviving violations: 

• Breach of duty of loyalty

• Breach of duty of care

•  Dismissed: 

• Claims tied to plan-term application or individual benefit denials

• Permanent injunction: 

• UBH may not use its invalidated guidelines to implement the Generally Accepted 
Standards of Care (GASC) requirement in ERISA-governed plans.

• Five-year mandate: 

• Any future GASC-implementing criteria must accurately reflect GASC

Court focus: Prospective fiduciary conduct—not retroactive claim correction.
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Employment Law Developments

Legal Developments in 2025

• Adding to the myriad of employer legal issues new DEI scrutiny under the new 

administration. 

o Executive Orders

o EEOC and DOJ Guidance

o U.S. Attorney General Memo
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Executive Order 14151

• Orders the termination of DEI and DEIA programs in federal agencies

• Mandates removal of related positions and policies review of federal employment 

practices and requires agencies to report on DEI activities.
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• Ends affirmative action in federal contracting

• Directs agencies to eliminate race, sex, and identity-based workforce balancing

• Shifts enforcement toward existing civil rights laws without changing underlying 

statutes

Executive Order 14173
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On March 19, 2025, the EEOC and 

DOJ issued two technical assistance 

documents addressing DEI in the 

workplace. 

Joint EEOC-DOJ Guidance
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EEOC-DOJ Guidance

DEI-related discrimination may arise where workplace policies or practices 

• Consider race, sex, or other protected traits in employment decisions

• Including through quotas, preference systems, or workforce “balancing”  

Federal enforcement agencies reiterate that DEI initiatives may violate Title VII 

when they:

• Influence employment decisions based on protected characteristics 

• Rather than individualized, merit-based criteria
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• Employers can anticipate significantly more scrutiny of their DEI programs.

 

• Enforcement priorities have dramatically shifted despite no change in 

underlying law. 

What HAS Changed
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• Existing discrimination statutes have not been amended. 

• Private employer DEI programs are not banned or prohibited altogether.

• Expressly permitted are educational, cultural, or historical observances 

that celebrate diversity, recognize historical contributions, or promote 

awareness without engaging in exclusion or discrimination.

• Black History Month

• International Holocaust Remembrance Day

• Women's History Month

What Has NOT Changed
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What Is EPLI 

& Why It Matters in Healthcare

• Employment Practices Liability Insurance (EPLI) protects employers against 

employee claims of wrongful employment practices 

• Wrongful termination or retaliation

• Discrimination (ADA, Title VII, age, gender, disability)

• Harassment and hostile work environment

• Failure to hire, promote, or accommodate

• Why It Matters in Healthcare

• Employment claims are rising across healthcare

• Defense costs alone can exceed six figures — even when employers prevail

• Most standard liability policies exclude employment-related claims

• Responds to HR-driven claims outside workers’ comp, professional liability, and general liability — precisely 

where most treatment centers are exposed
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“Wrongful Employment Act”

• A wrongful employment act includes any actual or alleged violation of employment law 
tied to hiring, supervision, discipline, or termination.

• Examples in Treatment Centers

• Terminating an employee shortly after requesting ADA or FMLA accommodations

• Retaliating against staff who raise patient safety or compliance concerns

• Inconsistent discipline due to staffing shortages or burnout

• Failure to address harassment between clinical or support staff

• Key Takeaway→ Intent does not matter — allegations alone trigger defense obligations

• Most EPLI claims arise from operational stress points, not bad actors — understaffing, 
documentation gaps, and rapid growth create risk long before litigation appears.
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Why Substance Use Disorder Treatment 

Providers Are High-Risk

• SUD treatment providers face elevated EPLI exposure due to structural 
realities of the industry

• Risk Factors:

• High staff turnover and burnout

• Whistleblower activity tied to safety, medication, or restraint practices

• Younger or rapidly scaling organizations with informal HR controls

• Emotionally charged work environments

• Result:

• More frequent employment claims

• Higher defense costs

• Increased scrutiny during renewals, diligence, and exits
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EPLI Exclusions Every Employer Should 

Understand

• EPLI provides critical protection — but it is not all-inclusive 

• Common EPLI Exclusions

• Bodily injury or medical injury claims→ Covered under professional, general, or workers’ compensation 

policies

• Intentional, fraudulent, or criminal acts→ Final adjudication usually required before exclusion applies

• Wage & hour violations→ Many policies exclude or severely limit coverage for overtime, misclassification, 

or pay claims

• Workers’ compensation and unemployment claims→ Statutory systems, always excluded

• ERISA fiduciary breaches→ Requires separate fiduciary liability coverage

• Prior or known circumstances→ Claims or complaints known before policy inception may be excluded

• Gaps between policies are where coverage disputes arise

• Align EPLI, HR practices, and companion coverages
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Contact 

Rich Collins
PARTNER

P: 202.677.4917

E: rich.collins@agg.com

Jennifer Shelfer
PARTNER

P: 404.873.7004

E: jennifer.shelfer@agg.com
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